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ients have been able to sue
By Wayne Clawater
and Martin S. Schexnayder

heir attorneys for viola-
tions of the Texas Decep-
tive Trade Practices — Consumer
Protection Act for many years.
This has been true at least as far
back as 1980, when the court in
DeBakey v. Staggs held, for the
first time, that legal services were
actionable under the DTPA.'! The
DeBakey court, unswayed by the
attorney’s plea that the DTPA was
not intended to apply to “intangi-
ble” services such as those ren-
dered by a professional, observed
that the DTPA applied to the attor-
ney’s services like any other for
the simple reason that “[t]he attor-
ney sells legal services and the
client purchases them.”? Also im-
portant to the DeBakey court, how-
ever, was the fact that the Texas
Legislature expressly passed on the
opportunity to exempt professional
services from the DTPA.® Absent
such an express exclusion, the
DeBakey court said, “it is reason-

able to conclude that the legisla-

ture intended legal services to be
covered by the [DTPA].”*
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Services for Texas Attorneys

Lawyer’s Aid Service helps Texas
attorneys incorporate any kind of busi-
ness, retrieves and files UCC, state, and
court documents in Austin, and serves
as corporate registered agent.

Instant Incorporation

Call by 2:00, be chartered by 5:00.
Tell LAS the proposed corporate name,
the name and address for each director,
and the number and par value of author-
ized shares. Select Lawyer’s Aid Ser-
vice, Inc., as registered agent, or give
name and address for a different agent.

Lawyer’s Aid checks that the corpo-
rate name you want is available, drafts
and files the articles, obtains the Certifi-
cate of Incorporation, faxes the Certifi-
cate or phones you with the charter num-
ber, and mails the charter. $360,
including $310 state fees.

Fax Instant Incorporation: Inlieu
of calling, the attorney checks the name,
prepares the articles of incorporation,
and faxes them to Lawyer’s Aid to file.
$350, including $310 state fees.

Because state fees are advanced, a
regular or fax Instant Incorporation is
available only to those who promise to
simultaneously mail full payment.

When “Instant” isn’t needed: You
check the name, prepare the articles and
mail or express them to us with prepay-
ment. $330, including $310 state fees.

Custom Corporate
Documents

Surpass the appearance of the best
preprinted forms and save your skilled
staff for other projects by having LAS
custom-type all 100+ pages of corporate
documents. Yourclient’s information is
seamlessly filled in and the corporation’s
name appears on each page of the min-
utes and bylaws. The highest quality
corporate documents available. The cus-
tom package is the Deluxe Outfit (above
center) with seamlessly custom-typed
documents. $88, tax and UPS included.

Deluxe Corporate Outfit

The Deluxe Outfit’s heavy
duty three-ring binder and sturdy
matching slipcase are
covered in
lustrous
black
french
calf
vinyl.
Blazed in
gold on the
binder’s spine
is the corporate
name. Inside is a
corporate emboss-
ing seal, a hand-
some share ledger,
customized share
certificates, and
more than 100 pages of well-organized
forms with blanks for filling in. Docu-
ments and stock are on premium bond.

NEW: step-by-step details for issu-
ing stock. $54, including tax and UPS.

COREL RATE
RECORD

You must be fully satisfied with your Corporate Outfit
or we’ll send you a replacement or full refund.

Registered agent,
an advantage to the attorney
A non-professional registered agent
for a corporation many times fails to
grasp the need to deliver a lawsuit to
competent counsel as soon as possible.
Lawyer’s Aid Service notifies you, the
attorney of record, at once. Non-profes-
sionals move, quit, retire, die, or disap-
pear—risking default judgment.
Lawyer’s Aid Service is always there.
$120 a year; $20 per
service of process.

Expedited document searches
and filings in Austin

Let Lawyer’s Aid Service speed your
filing, searches, and retrievals of:
» corporations and limited partnerships
information scorporate dissolutions, re-
instatements, good standing certificates
» UCC filings and
searches ($10 & up)
» court, bankruptcy fil-
ings = Supreme Court
opinion, briefs s birth
and death certificates =
DPS accident reports,
driving records = Rail-
road Commission fil-
ingsw notary certifi-
cates, smany more.
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Service, Inc.
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Lawyer’s Aid Service
Call (512)474-2002

24-hour FAX order line:
(512)474-4329 [474-4FAX]
Express deliveries:

408 West 17th, Suite 101
Austin, Texas 78701

Instant Corporate Charters
Registered Agent Service
Deluxe Corporate Oultfits
Custom Corporate Documents
Errands to State Agencies

¥
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U.S. mail: Search
Most errands are $20 PO Boxgd ™ UCC Searches
(the half-hour mini- Auvstin, Texas 1 |l I 1
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$ Copyright © 1994, 1996, Lawyer's Aid Service.
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Not any longer. During the last ses-
sion, the legislature passed an exemp-
tion for professional service providers.’
The new exemption, which applies to
all DTPA claims against attorneys and
other professionals filed after Sept. 1,
1996 reads as follows:

(c) Nothing in [the DTPA] shall
apply to a claim for damages based
on the rendering of a professional
service, the essence of which is the
providing of advice, judgment, opin-
ion, or similar professional skill.
This exemption does not apply to:

(1) an express misrepresentation of

a material fact that cannot be char-

acterized as advice, judgment or

opinion;

(2) a failure to disclose informa-

tion in violation of Section

17.46(b)(23);

(3) an unconscionable action or

course of action that cannot be

characterized as advice, judgment
or opinion; or

(4) breach of an express warranty

that cannot be characterized as

advice, judgment or opinion.°
Texas lawyers may well wonder how
this new exemption affects them. Does

“Now I actually look forward to preparing
bankruptcies — it is so easy.”

-SW, Marion, OH

BEST CASE

BANKRUPTCY

NEw WINDOWS VERSION

Point, Click & File

Toll Free Customer Suppori Hotlirie
Prints High Qualily Typeset Forms

7only, 7613, 7-11-12-13 & Nelwork Packages
60 Day Money-Back Guarantee

DOS Version Also Avaslable

Carx. Now & Swirch To Tae Best!

1.800.492.8037

Call For Free Demo
Disk, References

& Information

Or Reach Us On

The World Wide Web
at www.bestcase.com

BEsT CASE SOLUTIONS, INC.
635 Chicago Avenue Suite 110
Evanston, Hllinois 60202
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this exemption spell the end of lawyer
liability under the DTPA? Or do the
four exceptions to the exemption undo
what the exemption is intended to
accomplish? This article examines the
exemption, and some of the decisions
that have formulated lawyer liability
under the old DTPA, in an attempt to
answer these questions.

The General Exemption:
A Return to the Reasonably
Prudent Attorney Standard

In Texas, attorney malpractice law-
suits are traditionally based on negli-
gence.” In such cases, the central ques-
tion is whether the attorney acted
according to that standard of care
which would be exercised by a reason-
ably prudent attorney.®

Since DeBakey, however, clients have
also been able to sue their lawyers for
malpractice under the provisions of the
DTPA.’ This has led to the question of
whether the “reasonably prudent attor-
ney” standard applies in such cases, a
question which has been answered dif-
ferently and inconsistently by Texas
courts. In Wilson v. Rice, for example, a
client sued his attorney for allowing a
lawsuit to be dismissed for want of pros-
ecution, alleging violations of the
DTPA." In that case, the court held that,
because no claim of negligence was
made, “no expert testimony regarding
the appropriate standard of care was
required.”"" In Johnson v. DeLay, how-
ever, the court affirmed a directed ver-
dict against a plaintiff who failed to pre-
sent expert testimony in support of her
DTPA claims, at least insofar as those
DTPA claims called into question the
attorney’s use of professional judg-
ment."” The court reasoned that “[aJny
action taken by [the attorney] involving
the use of his professional judgment
would require expert testimony on the
standard of care, so that the jury could
determine whether he acted as a reason-
able, prudent attorney in this instance.”'?

The new “professional services”
exemption puts an end to this confu-
sion regarding the applicability of the
“reasonably prudent attorney” standard
of care by simply excluding malprac-
tice claims — that is, claims challeng-
ing the attorney’s rendition of a profes-

sional service, “the essence of which is
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the providing of advice, judgment or
opinion, or other similar professional
skill” — from the DTPA altogether.'* If
a malpractice claim is going to be
actionable, it will have to be actionable
the “old-fashioned way,” by pleading
and proving negligence.'® In such
cases, courts will have little choice but
to insist upon the “reasonably prudent
attorney” standard (and its incidental
requirement of expert testimony).'®

The foregoing clarification notwith-
standing, clients will still be able to sue
attorneys for violating the DTPA under
four distinct circumstances, identified as
the “exceptions” to the exemption.'” The
question naturally follows: do the excep-
tions swallow the rule? The answer, in
the opinions of these authors, is no, if
they are properly and narrowly applied.
Each exception is discussed below.

Expr'ess
Misrepresentations of Fact

Texas attorneys can still be sued under
the DTPA for express misrepresenta-
tions of material fact, but only insofar as
those misrepresentations “cannot be
characterized as advice, judgment or
opinion.”'® This exception, perhaps
more than the others, defines the whole
point of the new professional services
exemption. This exception, by drawing
a bright line between those claims based
on expressions of “advice, judgment or
opinion” and those based on “misrepre-
sentations of fact,” reinforces the pur-
pose of the DTPA — to penalize misrep-
resentation, deceipt, fraud — while
eliminating its applicability to those
types of claims, such as professional
malpractice, for which remedies already
existed at common law.

If this division is to be effective, how-
ever, courts must be diligent in making
the threshold determination of whether
the DTPA claim truly rests on statements
of fact or simply expressions of advice,
judgment, or opinion. This can be a
tricky task in the context of legal ser-
vices. In Johnson v. DeLay, for example,
the court, after determining that some of
the DTPA claims did not require expert
testimony, attempted to winnow out
those DTPA “misrepresentations” which
were separate and apart from the attor-
ney’s rendition of legal services for pur-
poses of remanding those claims for
evaluation by a lay jury.' In that case, in



which the attorney represented both
buyer and seller in the sale of a business,
the court determined that “there was evi-
dence that [the attorney] misrepresented
facts to induce [the seller] to finalize the
sale” which “did not concern the rendi-
tion of legal services. ...””* One example
was the attorney’s representation to the
seller that she had retained a security
interest in her business when, in fact,
she had not.?! On the one hand, this
could have been a misrepresentation of
fact; on the other hand, it could have
been the attorney’s misjudgment, or
poor advice. Under the new exemption,
this type of indeterminate statement
would appear to be resolved in favor of
the attorney, because the statement was
not one that could not be characterized
as “advice, judgment or opinion.””

Failure to Disclose

The second exception permits claims
based on an attorney’s “failure to dis-
close information concerning goods and
services which was known at the time of
the transaction if such failure to disclose
such information was intended to induce
the [client] into a transaction into which
the [client] would not have entered had
the information been disclosed.”” This
is the exception of which attorneys
should be wary. Unlike the other excep-
tions, the “failure to disclose” exception
does not require that the actionable con-
duct be distinguished from the rendition
of “advice, judgment or opinion.” For
this reason, this provision may still
creep its way into malpractice lawsuits.
To take Johnson again as an example, it
is not hard to see how the claim, instead
of being based on the attorney’s alleged
misrepresentation of the existence of a
security interest, could simply be refor-
mulated as one based on the attorney’s
alleged failure to disclose that no securi-
ty interest was retained in the sale.

However, this provision may still not
be applicable in most malpractice
claims. It is not sufficient, after all, to
show simply that there was a failure to
disclose; the plaintiff must also show
that the failure to disclose was intended
to induce the client into a transaction
that the client would not have other-
wise have entered.”* This means that
there must be a demonstrable “motive
or reason” for the attorney to hide cer-
tain information.” Additionally, if it

was not already self-evident, there
must also be a showing that the attor-
ney actually knew whatever it was that
he is alleged to have failed to disclose,
because an attorney cannot be liable
under this provision for failing to dis-
close information about which he or
she has no knowledge.”®

Unconscionability

Under the old statute, “uncon-
scionability” was a popular theory by
which plaintiffs attempted to use the
DTPA to prosecute malpractice. Under
the old definition of “unconscionability,”
any action which “took advantage” of
the client to a “grossly unfair degree,” or
which resulted in a “gross disparity
between consideration paid and value
received,” qualified.”” Therefore, in any
case in which the attorney charged a fee,
and then allegedly committed malprac-
tice, this provision was likely to be
invoked. In DeBakey, for example, the
single claim against the attorney, who
failed to perform a legal name change
for which he was paid $250, was that the
attorney acted “unconscionably.””® In
Barnard v. Mecom, a client successfully
sued his attorney for “unconscionabili-
ty” after the attorney agreed fo perform
legal services for the client “and wholly
failed to do s0.”? In Wilson, the court
agreed that the attorney’s “repeated non-
feasance” in the handling of a litigation
matter was unconscionable, and precise-
Iy “the type of conduct that the DTPA
was intended to proscribe.”*

The recent amendments to the DTPA
are likely to change all that. First, the
definition of “unconscionable action or
course of action” has been amended to
exclude claims based on an alleged
“gross disparity between the considera-
tion paid and the value received.”’
This change, alone, should substantial-
ly reduce claims against attorneys
which amount to allegations, such as in
Barnard, that the client paid for ser-
vices “and got nothing in return.””?
Second, and more significantly, a claim
of “unconscionable conduct,” which
now is defined only as a practice which
“takes advantage of the knowledge,
ability, experience, or capacity of a per-
son to a grossly unfair degree,” must
now be predicated on conduct which
canhnot be characterized as “advice,

%q%%]q%nnteor 0 iéﬁ%n.”“ While ];lain—
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tiffs invoking this provision will
attempt to allege that it was precisely
the attorney’s failure to render advice,
judgment, or opinion which forms the
basis of their “unconscionability”
claims, such claims fly in the face of
the legisiature’s clear intent to elimi-
nate DTPA claims which are simply
rephrased legal malpractice claims.

Express Warranty

Finally, attorneys can still be liable
for breach of express warranty, but,
like the exceptions for misrepresenta-
tion of fact and unconscionability, the
“express warranty” must arise from
something other than the rendition of
“advice, judgment or opinion.”* As
discussed below, there are two reasons
to conclude that this new “express war-
ranty” provision may have spelled the
end of breach of warranty claims
against attorneys.

First, to the extent that lawyers were
ever going to be liable for breach of
“express warranty,” it was likely to be
for an expression of opinion. Simpler
affirmations, such as announcing
“ready” in open court, have been

GRIEVANCE
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resoundingly rejected by Texas courts as
express warranties.’® On the other hand,
opinions had the potential to bloom into
express warranties because, under Texas
law, opinions by those with superior
knowledge of the subject matter, a trait
often (but not always) present with
attorneys advising clients, could consti-
tute express warranties.”” However,
under the new “express warranty” provi-
sion, opinions can never form the basis
of a DTPA express warranty claim.*®
Second, the “express warranty” pro-
vision finally makes clear that attor-
neys cannot be sued for breach of
implied warranty under the DTPA. For
some time, it has been unclear whether
attorneys could be sued for breach of
implied warranty.’” The issue was
almost decided when the Supreme
Court rejected an implied warranty
cause of action for physician services
in 1985;* however, the Supreme Court
then proceeded to expressly sidestep
the same question with regard to
lawyers on two subsequent occasions.*'
In the absence of direction from the
Supreme Court, one Texas court simply
rejected an implied warranty cause of
action against attorneys.”? Now,

TRADEMARK
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because implied warranties are not
included in the limited exceptions to
the professional services exemption to
the DTPA, the matter should be settled.

Conclusion

The new professional services

exemption represents a significant
reversal of the increasing tendency to
use the DTPA to punish what is essen-
tially attorney malpractice. Now, such
claims must be tried according to the
more traditional and objective stan-
dards of negligence and the “reason-
ably prudent attorney” standard. As
now limited, the DTPA should only
apply to that attorney conduct for
which the DTPA was designed to reme-
dy, such as overt misrepresentations or
intentional failures to disclose informa-
tion to a client. As a result of the new
exemption, attorneys benefit by the
reinstitution of a more uniform stan-
dard of care for claims arising from the
rendition of legal services. Clients ben-
efit by still having access to the user-
friendly terms of the DTPA. The net
result should be a clearer application of
lawyer liability under the DTPA.
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